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directed in her favor except upon the issues of negligence and concurring 
negligence. 

Lehigh Valley R. R. Co. v. Dupont (C. C. A. Second Circuit), N. Y. 
Law Journal, March 7, 1904. Citing as to second point, supra, Swift v. 
Pacific Mail Steamship Co. ( 106 N. Y. 206), Philadelphia, Etc. R. R. v. 
State (58 Md. 372), Weyman v. Chicago Etc. R. R. (Mo. Ap. 37), 
Bradford v. So. Car. R. R. (97 Rich. L. 201), Harris v. Cheshire R. R 
(R. I. 16 Atl. Rep. 512), Block v. Fitchburg R. R. (139 Mass. 308), 
Independence Mills Co. v. Burlington Etc. R. R. ( 72 Iowa Rep. 535), 
Cincinnati R. R. v. Spratt (2 Duv. Ky. 4), Barter v. Wheeler (49 N. H. 
9), P. R. Co. v. Jones (155 U. S. 333). 

Lacombe, Circuit Judge, concurred in the result and in the opinion 
generally, but did not assent to the proposition that "the decedent had 
a right to assume that the platform was so related to the track that the 
train would not sweep over any portion of it." 

In Norfolk & Western Ry. Co. v. Hawkes, decided February 10, 1904, 
and reported elsewhere in this number, the Court of Appeals of this 
state considers the question of overlapping platforms and adjudges the 
plaintiff below to have been guilty of contributory negligence as a matter 
of law. It is true that he was an employee — an assistant station 
agent — of the railroad company, and in the principal case, the plaintiff 
was a passenger. But as we read the opinion in the Hawkes case, this 
would not have affected the conclusion. " If," says Judge Harrison, " the 
negligence of defendant be conceded, the plaintiff, upon well settled prin- 
ciples, would not be entitled to recover — the injury of which he 
complains being the result of his own reckless and inexcusable negligence." 



Federal Courts — Officers — Indictment — Habeas Corpus. — Where 
officers of a federal court were indicted by a state court for homicide in 
killing a prisoner they were seeking to arrest at the command of the 
United States marshal, the federal court had jurisdiction of a writ of 
habeas corpus to determine whether they were not unlawfully restrained 
of their liberty. 

Same — Arrest — Killing Accused — Evidence. — During a strike, fed- 
eral injunctions had been issued against the strikers, which had been 
uniformly disobeyed by deceased and others, and process had been issued 
for their arrest. Deceased on two occasions had resisted arrest with 
firearms, and had stated that he would never be taken alive, and did not 
intend to be arrested. Indictments having been returned against deceased, 
a United States marshal warned petitioners to assist in arresting him, 
and, after his house was surrounded, deceased ran therefrom with a 
revolver in his hand, which he pointed towards petitioners, and they, 
after calling to deceased to halt, and while he was approaching a tree 
which they believed he intended to use as a shelter to fire at them, shot 
deceased and killed him, for which they were indicted by the state court. 
Held, that such facts did not show an abuse of process, but justifiable 
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homicide, and that petitioners were therefore entitled to release on 
habeas corpus. In re Laing ( C. C. S. D. W. Va.), 127 Fed. 213. 

Per Jackson, District Judge: 

" It is and has long been settled law that the courts of the United 
States, in cases of this character, and notably in Re Neagle, 135 U. S. 
1, 10 Sup. Ct. 658, 34 L. Ed. 55, and several subsequent decisions, will 
award their writs to bring the parties before them, where they are 
confined in jail under some judicial proceedings of the state, to determine 
whether or not the parties should be released from further imprisonment. 
In re Quarles, 158 U. S. 532 ; In re Bums, 136 U. S. 590 ; Logan v. 
V. 8., 144 U. S. 263 ; Virginia v. Paul, 148 U. S. 114 ; Tennessee v. Davis, 
100 U. S. 257 ; Storti v. Massachusetts, 183 U. S. 138. It is incident to 
the power of every court, both federal and state, to see that their officers 
are properly protected in the execution of the writs that emanate from 
their courts; for this reason courts of the United States will in every 
case, upon the proper petition presented to them, inquire into the cause 
of the detention of their officers by any judicial process emanating from 
a state court. It is in the exercise of this power that the petitioners are 
before the court to-day. It follows from what we have said, that this 
court has jurisdiction to determine whether or not the peti+ : oners are 
entitled to a discharge from their further detention under the indictment 

in the state court 

" The court in this case must look at all of the facts and circumstances, 
and must pass upon the weight and effect of the evidence, and determine 
whether the circumstances by which the officers were surrounded justified 
their actions because of their reasonable apprehension of danger. The 
evidence is clear and convincing upon this point, and, if they had reason 
to believe that their lives were in peril, the first law of nature — the one 
of self-protection — would furnish an excuse for their actions. I do not 
conceive that it is necessary for me to furnish any authority in support 
of this .position. Numerous decisions could be cited to sustain the court 
in its conclusion. In 1 Hawkins, P. C, p. 81, sec. 11, he states the rule 
of law to be : 

" 'That if a person having actually committed a felony will not suffer 
himself to be arrested, but stand on his own defense or fly, so that he 
cannot possibly be apprehended alive by those who pursue him, whether 
private persons or public officers, with or without a warrant from a 
magistrate, he may be lawfully slain by them.' 

" This principle, as announced by Hawkins, has been held to be law in 
this country. In the case of the State v. Garrett, 60 N. C. 144, 84 Am. 
Dec. 359, the court upon that occasion, after full and elaborate discussions 
and a review of all the authorities, reached the conclusion that the 
process must be executed and the law vindicated, by saying, ' Peaceably 
if you can, forcibly if you must.' Such is the trend of decisions in this 
country. The conclusions of the court in this case, I think, are fully 
sustained by the Supreme Court of the United States in Allison v. 
United States, 160 U. S. 203-216, 16 Sup. Ct. 252, 257, 40 L. Ed. 395. In 



1904.] NOTE8 OF CASES. 1091 

that case the court holds that a ' slight movement may be sufficient 
to justify instant action.' In the case of Allen v. United States, 164 U. S. 
493, the Supreme Court holds that, in a case of homicide, a person 
committing homicide must be surrounded by such circumstances as would 
' lead a reasonable person to believe that his life is in peril.' In the case 
of United States v. Jailer of Fayette County, 2 Abb. (U. S.) 265 and 280, 
Fed. Cas. No. 15,463, which was somewhat analogous to the one we have 
under consideration, and in which the court discussed at some length all 
of the authorities, both ancient and modern, bearing upon the subject, 
the court reached the conclusion that all it had to do was to ascertain 
whether the officer in that case did what was done in pursuance of a law 
and process of the United States, and, so justified, not excused, by that 
law and process, reached the conclusion that it was because he was 
authorized and justified by the law and process under which he acted 
to do all that he did." 



